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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of July, 2003

Appl i cation of

RADHA ABI RAMAN
Docket 303- EAJA- SE- 15813
for an award of attorney’ s fees
and rel ated expenses under the
Equal Access to Justice Act

N N N N N N N N N N

OPI Nl ON AND ORDER

The applicant (respondent in the underlying proceedi ng) has
appeal ed fromthe Equal Access to Justice Act (EAJA) initial
deci sion of Admi nistrative Law Judge WIlliam A. Pope, |Il, served
on Novenber 27, 2002. U The | aw judge granted a notion to disn ss
filed by the Adm nistrator, rejecting as out of tine applicant’s
application for recovery of EAJAR fees and expenses. The

Adm nistrator has replied in opposition to the appeal. W agree

! The law judge’s initial decision, and his Decenber 6, 2002
deci sion denying applicant’s petition for reconsideration, are
attached.

2 Equal Access to Justice Act, 5 U S. C. 504.
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with the | aw judge’ s concl usion, and deny the appeal.

The parties agree on the following critical facts, which we
also find as a matter of fact and | aw

1. On August 28, 2002, the law judge issued his initial
decision on the nerits of respondent’s appeal of the
Adm ni strator’s conpl ai nt;

2. Absent a tinely appeal, the initial decision would
beconme adm nistratively final. As a general rule, any appeal
woul d have been due within 10 days. However, the tenth day,
Septenber 7'", fell on a Saturday. Thus, pursuant to our rules,
the time for appeal was extended to the close of the first
busi ness day, Monday, Septenber 9'" (49 C.F.R 821.47);

3. No appeal to the initial decision was taken;

4. The EAJA application was due “no |l ater than 30 days
after the Board s final disposition of the proceeding” (49 C.F.R
826. 24);

5. Final disposition is defined in this case as “the date
on whi ch an unappeal ed initial decision ...becones
admnistratively final,” id.; and

6. The EAJA application was filed on Cctober 10, 2002.

The question before us is when the unappealed initial
deci sion becane adm nistratively final: on Septenber 9th as the
Adm nistrator clains and the | aw judge found, or on Septenber
10'" as respondent argues. If, as the |aw judge found, the
initial decision was final before Septenber 10'", the EAJA

application was one day |late and nust be rejected. (See
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di scussion below.) [If, however, the initial decision did not
becone administratively final until Septenber 10'", then the
application, filed on Cctober 10'", was tinmely and should be
considered on the nerits. &

The | aw judge concl uded that the Adm nistrator could have
filed a tinely appeal through the end of the day on Septenber 9.
He al so concluded that the initial decision becane final on that
day as well, no appeal having been filed. Respondent contends
that this is an inpossibility: the decision cannot be both
appeal abl e and final on the sanme day. Thus, she argues, the
deci sion could not be final until after the appeal tinme had run,
i.e., after Septenber 9.

I n support of his decision, the | aw judge cited

Adm nistrator v. Holloway, NTSB Order No. EA-4155 (1994). 1In

t hat case, an appeal had been filed and then withdrawn. The

i ssue, for EAJA purposes, was whether the application was tinely.
We held in that case that final disposition occurred on the 30th
day after the service date of our order dism ssing the appeal.

Applicant cites Adans v. Securities and Exchange Conm ssion,

287 F.2d 183 (D.C. Gr. 2002), for the proposition that the 30-
day deadline begins to run after the tinme to appeal an initial

deci sion has expired, and believes Ml konyan v. Sullivan, 501

U S 89, 95 (1991), also supports her interpretation.

® The law judge orally granted the Adnministrator’s notion to
post pone her answer to the application pending a decision on the
nmotion to di sm ss.
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We conclude that the |law judge’s initial decision becane
adm nistratively final on Septenber Q.E Nei t her Mel koyan nor
Adans investigates the propriety of particular tinme cal cul ations.
Mel koyan generally holds that the filing period begins after

final judgnent is entered by the court in which it was pending,
and addresses the relationship between § 504 (the adm nistrative

agency EAJA statute) and 28 U . S.C. 2412 (the judicial EAJA
statute). Adans, simlarly, broadly holds that the filing
deadl i ne does not expire until 30 days after the time for appeal.
Nei ther case directly informs our analysis here, as neither deals
with the question of how the 30 days is to be cal cul at ed.
Respondent contends that because an appeal coul d have been
filed through Septenber 9'" the decision was not administratively
final until Septenber 10'" (and, therefore, that the EAJA
appl i cation was not due until October 10'"). None of the cases
cited by respondent hold, as respondent argues, that a decision
cannot be appeal able and final on the sanme day, and we di sagr ee.
|f an appeal is tinely filed, the initial decision clearly
is not admnistratively final. |If no appeal is filed, the
deci si on becones final automatically on the same date as the
appeal woul d have been due. Two things are not happening at the
sanme tinme, as respondent suggests. Instead, one or the other

happens on the 30'" day. There is nothing unusual or surprising

* The | aw judge’s conclusion is consistent with the | anguage of
our relevant procedural rule, which specifies that “[t] he | ast

day of [a prescribed] period is to be included .” in the
(continued.))
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about such a result. Indeed, originally applicant suggested that
she m ght have m scal cul ated the deadline. And, although Adans
suggests that the EAJA procedures should not be a trap for the
unwary (a principle with which we do not disagree), neither Adans
nor Mel koyan justify or support extending a deadline that is set
by statute. W continue to believe that we are without authority
to do so, regardless of the applicant’s reason for being |ate,
and the court cases in agreenent with this principle are too
numerous to cite.

Applicant’s position would have consi derabl e practi cal
problenms as well, resulting in added conplexity in deadline
calculations. Parties are well famliar wth 30-day
cal cul ations; applicant would have them count 31 days. It is
i nportant that procedural rules be straightforward and easy to
apply.

ACCORDI NGY, IT I S ORDERED THAT:

Applicant’s appeal is denied and her EAJA application is
rejected as late-fil ed.

ENGLEMAN, Chairman, ROSENKER, Vice Chairman, and GOGLI A, CARMODY

and HEALI NG Menbers of the Board, concurred in the above opinion
and order.

(continued.))
conputation of atinme limt. See Rule 821.10, 49 CFR § 821. 10.
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